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Comments from External

Reviewer

Anselmo Reyes

Thank you for your email of 7 April 2019.

Attached to the email were the following i |

tems:

(1) 2018 Progress Report for “Private Unive
rsity Research Branding Project ‘Understandi
ng of Diversity of Legal Systems in Asia-P
acific Region and Convergence towards Esta
blishment of Rule of Law’”; (2) A documen
t entitled “Block 1: Questions on Collection
of Personal Information”; (3) A document
entitled “Research Branding Projects, Transa
ctions, and Dispute Resolution -- Examples
and Questions for Australia (Draft)”; (4) A
compilation of Questionnaire Responses for
Hong Kong; (5) A compilation of Questionn
aire Responses for South Korea; (6) A com
pilation of Questionnaire Responses for Sing
apore; and (7)Responses to Question 1 of B
lock 1 from the viewpoint of Queensland
(Australia) law. | set out below my thought
s on the 2018 Progress Report.

First, last year | referred to the need to fle
sh out and finalize Professor Crawford's pap
er *“as soon as possible,” in order *“(1) to i
dentify a theoretical framework and (2) to
map out a practical methodology for the ‘cr
oss-cultural’ and “multi-cultural’ investigatio
n that the project is meant to carry out”. It
is unclear whether this has been done or r
emain outstanding. The 2018 Progress Repor

t refers to Professor Crawford’s paper only

20194F4ATHAT T, BFA—NVEHEZ L
A A — VIR STV D DITRO
HHETH -,

(1) 20184 [ 7 ¥ 7 KFPHEHIEIZ 35 1T 5 1%
R 2 (It D 4R & 1 00 3B ffe ST~ 1A U 72
T NR—=TU 2 ADWE ] OEBHRE ., (2
) Zwmy 71 EAFHRONEICET D
By cEsnexEHE. 3) TVH—F-
T TF 7 7Y b, BBIEB K
Ny F Rl - A —A ST VT OFEHLE

M (%) ) tEIR=XE, (4) Bricx
TOEENLOREZELE, (5) HREIZXT 2
FENS OEIZE, (6) HRlcx3+ 2 v
AR=NLoORZEELE, (1) 74— X T
VR A( A=A ZUT) EOBANLDT
2y 7 1TEM1IICHT 20, UTIZED
(SIS

W, BEEE, iz e 74— FERD
MXIZOWT, A7r vy FRERL X
5 &35 Ty T2k & O (
1) BRI 2 2 R L. FEEEY 5 15 G

H<kwic, TTErZ0RL) AT L
SERTAMLEMHIZOWTE,RLIZEZAT
bbb, LNLARNRDL, ZHUNRET LI,
EETTH DL NBH LN TR,

2018 FDHEHME TIX, 7 v 7 x — NER
oW TIX, tho#nEoME TS
I Twapic@mEd, 7k L7cim i
MRENTWARY, -, EE®RE I, W

2\
D i

-1-



In passing. | have not seen a finalized pape
r. Nor does the Progress Report articulate a
theoretical framework or explain how such

will guide the analysis of “cross-cultural” o
r “multi-cultural” concerns when evaluating
responses to the questionnaires and scenario
s that have been circulated. In my previous
comments, | stressed the need for scoping
the questionnaires to manageable topics and
paradigm cases. It is apparent from the 20
18 Progress Report and items (2) and (3) a
bove that this has been done. But | remain
uncertain as to how underlying *“cultural iss
es” (in the broadest sense of the term) wil
I be identified ad evaluated from the respon
ses to the scoped questionnaires.

Second, | stated in my comments last year

that “questionnaires alone (however scoped)
will be insufficient” and answers would nee
d to be “supplemented by live interviews ai
med at coaxing out how non-legal considera
tions can determine the content of particular
laws”. | noted that such exercise would be
time-consuming, so that it was “critical no
w to have a revised project schedule with

more or less definite milestone dates for th
e project deliverables to come”. It seems to
me that there remains an urgent need for

a timetable covering the entire project. Hop
efully, that can be done sooner rather than
later. What is needed (I suggest) is a timet
able that will identify milestone dates for i
nputs and deliverables so that there will be
nchmarks to enable progress to be monitore
d and managed on a day-to-day basis. Secti
on 4 of the 2018 Progress Report is a good
starting point, but more detail (anticipated
dates, precise outputs, persons responsible f
or performance of particular tasks, etc) need

s to be provided.
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Third, 1 have read with interest the draft q
uestions in item (3) above. A number of th
e questions deal with choice of law or the

determination of governing law. Some questi
ons ask how the Australian courts or law w
ill deal with particular situations. But, apart
possibly from questions 19 and 20, it is u
nclear to me how the draft questions will b
ring out cultural considerations and non-lega
I differences in approaching specific scenari
0s. This is a matter of concern and | sugge
st brings out the need to start with at least
some provisional theoretical framework to

guide the scoping of questions. The respons
es to the questions would then enable the i
nitial theoretical hypotheses to be validated

and, insofar as found deficient, to be refine
d or even rejected.

Once again | congratulate you and your tea
m on its work so far and | look forward w
ith expectation to the project’s results inn t
he future.
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Ladies and Gentlemen:

I am writing this review letter as a member
of the Review Committee for the Compreh
ensive Analysis of the Project for the term
ending on March 31st, 2019.

In this connection | have reviewed the follo
wing documents:

i) Private University Research Branding Proj
ect "Understanding of Diversity of Legal Sy
stems in Asia-Pacific Region and Convergen
ce towards Establishment of Rule of Law",
Report on Progress in AY2018 (the "Report
")
ii)Block 1:

sonal Information;

Questions on Collection of Per
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iii) Research branding projects, transactions
and dispute resolution: Examples and Quest
ions for Australia (Draft);

iv) Dispute Resolution: Questions and Answ
ers (Hong Kong);

v) Dispute Resolution: Questions and Answe
rs (Korea);

vi) Dispute Resolution: Questions and Answ
ers (Singapore); and

vii) Answers to ii) (Australia)

Based on the foregoing | hereby agree with
the contents of the Report with the followi
ng comments.

First of all after reviewing the provided ma
terials, | noticed that the level of the detail
edness is leveled almost equally and therefo
re the answers stated in iv), v) and vi) are
leveled and easy to be compared. This is
a great progress, | think.

Secondly the questions addressed in Item ii
Although the g

ist of the questions is connected to the basi

) are quite well organized.

¢ principles of privacy law and human right
s, they try to cover the wide rage of practi
cal legal issues of the day to day life. Au
stralian answers to these questions stated in
Item vi) show good example of the respon

Ses.

Thirdly Item iii) takes care of cross border
legal dispute issues. They address the que
stions under the Australian law but should

we start to ask for the explanation of the d
istinction between the federal law and the s
tate law of Australia? Otherwise the questi
ons are quite well prepared for the understa

nding of the non-Australian readers.

Fourthly, Items iv) through vi) show good

matches of Questions and Answers and look
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very much helpful for the comparative stud
y of legal systems.

Fifthly although | did not check each item
of the publication relating to this Project, a
ccording to the Report, enough amount of s
ocial outreach has been made satisfactorily.
The plan for AY2019 seems to be practica
I. So, | agree with the Self-evaluation mad
e in the Report.

As have been said before, there will be con
tinuous exchange of questions and answers
between the questioners and respondents fro
m now on to finalize the questionnaires and
answers, which will require further work.
Having said that the result would be a qui
te fruitful and useful one.

I cross my fingers for the successful compl
etion of the Project.

Should you have any comment or question,

please do not hesitate to contact me.
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Luca G. Castellani

I am writing as member of the review com
mittee of the project “Comprehensive Analy
sis on Diversity of Legal Systems in Asia-P
acific Region and Convergence towards Esta
blishment of Rule of Law” of Chuo Univers
ity, namely, to review its performance in th
e year 2018.

I have received the Progress Report for the
year 2018 and related documents, including
a few answered questionnaires for the thre

e areas of investigation.

The progress report assesses four areas: (1)
comparative law database; (2) research of

underlying legal culture; (3) research on me
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thod of convergence; and (4) social outreac
h.

A significant amount of activities has been
undertaken in the year 2018. In particular,
great effort was spent in designing the ques
tions for the questionnaire. The quality of t
he questions is high. An increase in outreac
h activities was useful to disseminate aware
ness of the project. However, it seems that
opportunities still exist to improve the resea
rch project in light of its intended goals.

In that respect, | renew my suggestion to ¢
onduct the research of underlying legal cult
ure by adopting a research methodology bas
ed on a functional and pluralistic approach.
On the functional approach, | believe that t

he theory of legal formants should be taken

into consideration to measure diversity and|”2»

to identify the actual reasons for that dive
rsity. The different factors identified in that
theory, such as statute, case law, jurisprud
ence, could be used as indicators in the dat
abase.

Regarding the pluralistic method, I would li
ke to point out that party autonomy, which
underpins commercial law, ensures that cont
ractual agreements prevail over State law. C
ustoms and practices, especially when codifi
ed, have also great influence. It is therefore
advisable to abandon a State-centered appr
oach when conducting the research.
Similarly, | renew my suggestion to referen
ce uniform texts especially for the research

on legal convergence. Uniform texts, such a
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s those from UNCITRAL, are of paramount
importance for dispute resolution and releva
nt also for the other areas of investigation
(e.g. the work of APEC on privacy).
Finally, at a general level, | believe that wr
itten questions should be matched with follo
w-up interviews.

I remain at disposal for any further clarific

ation.

M—T F 2 ME. MHPFMHRIZEL > TbHE
HThHY, hoRESH (BlxIX, 774
Ny — 2T HAPECIEE) ITH BN L O
Th o,

BB, —BMeERE LT, EmIcED
BRIZIA v Z b a2—llloTT7ra—=7 v

TEINLDMENDDLLEET D,
THMBPSNIE, EATHET S,

The Hon P A Bergin SC

I have now had the opportunity to review t
he materials provided and | have also been
assisted by the analysis conducted by Profes
sor Anselmo Reyes dated 29 April 2019.
| agree with Professor Reyes that there is a
n urgent need to prepare a timetable for the
entire project which identifies the mileston
e dates to enable progress to be monitored.
I congratulate the team on the breadth of t
he examples and questions that have been p
repared in relation to the document in respe
ct of Australia.
May | suggest that the word " international
' in each of the questions under the headin
g "International Trade Dispute and Jurisdicti

on" may not be necessary. Rather the questi

on is whether the Australian courts have "ju
risdiction” to deal with the cases to which

the examples relate.

The only other minor comment in relation t
0 the draft that | would make is in relation
to question (1) under the heading "5 Disp
ute Resolution™ relating to "Foreign judgme
nts".

May | suggest that the question might be fr
amed differently. For instance, "What steps

would A need to take and what matters nee
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d to be established to enforce the judgment
in Australia".

Finally, | agree with Professor Reyes'observ
ations in relation to the lack of clarity as t
0 how the examples and questions may elici
t cultural considerations and non-legal differ
ences in approaching specific scenarios.

I also agree that some provisional theoretica
I framework is necessary to guide the scopi
ng of the questions.

I congratulate you on your work thus far.

Please let me know if there is anything furt

her that you may wish to discuss.
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