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(#30) The principle of proportionality: its constitutional structure as a “universal” doctrine
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(#30) Proportionality is a doctrine that structures the way judges decides conflicts between
constitutional rights and other rights or interests. It originated in Germany and requires that
any legislation or other government action establishing the right’s limitation be justified by not
being disproportionate. Recently, proportionality experiences a widespread application in many
countries, in various aeries of law and jurisdictions, e.g. in all countries of Continental Europe,
in the jurisprudence of the European Court of Human Rights. It is often characterized as a
“universal criterion of constitutionality”. Moreover, the relationship between proportionality
and “positive rights (social rights)” attracted special attention in the recent decade. The aim of |
this research is to explore the “universal” structure of proportionality (in_ regard to the positive
rights) and its applicability to the J apanese constitutional theory and practice.
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